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Section 65(1) of CISCA - soliciting of investment in foreign collective investment 
schemes (“FCIS”) from members of the South African public may only be done 
upon approval of such FCIS by the Financial Sector Conduct Authority (“FSCA”).

This means that all FCIS must be approved by the FSCA prior to distribution 
in SA to SA investors.

This does NOT mean that FCIS may not accept investment which has not been 
solicited if not approved in terms of section 65.

section 65 of CISCA
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conditions for approval as a foreign collective 
investment schemes

An operator applying for approval must be authorized and supervised  by a 
regulator which has a regulatory environment of similar standing as the 
regulatory environment in SA. 

The scheme in which the operator intends to solicit investments in SA 
must (i) be available for investment in its domicile of registration and 
(ii) be promoted in SA to the same type of investors under similar 
requirements relating to the type of investor in its domicile of 
registration. 

The operator of the FCIS must either (i) establish a representative office in 
SA and seek authorisation from the FSCA or (ii) enter into a representative 
agreement with a SA Manco.
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conditions for approval as a foreign collective 
investment schemes cont.

The operator must satisfy the FSCA that: (i) the scheme is sufficiently 
liquid to meet investor redemptions, (ii) the scheme does 
redemptions at regular intervals, (iii) the scheme does not permit 
investment in an instrument that compels the acceptance of physical 
delivery of a commodity and the scheme prospectus prohibits it from 
accepting physical delivery and (iv) the assets of investors are 
properly protected by the application of segregation and 
identification. 

The FSCA may (i) require confirmation from the applicable regulator 
that the operator is fit and proper and in good standing with the 
regulator and (ii) may take into consideration any other information 
regarding the operator. 
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meaning of “solicit”

“solicit” is defined in CISCA as “any act to promote investment by members 
of the public in a collective investment scheme.”

FSCA takes a wide interpretation of “solicit”. 

Interpretation of “solicit” with reference to the joint circular from the 
registrars of collective investment schemes, stock exchanges and financial 
markets, 2003. 
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practical implications

Exercise caution when referencing unapproved FCIS in promotional 
material/websites open to SA 

Consider the motivation for the reference  

Disclaimer does not absolve all

Unsolicited investment still permitted. Asset managers should consider their 
mandate and licensing conditions.
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risk of non-compliance

A person who solicits investments 
in a FCIS which is not approved in 
terms of subsection 65(1) is guilty 
of an offence and liable on 
conviction to a fine (R10 million) or 
imprisonment (10 years), or both.
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ongoing obligations of approved funds

Payment of levies on foreign collective investment schemes in terms of the   
Financial Services Board Act, 1990 

If a scheme changes, the operator must:

a. notify the registrar in writing within 30 days of the change being 
effected and

b. apply for approval within 3 months of that change being effected 
where such change relates to the requirements for conditions of 
approval or the requirements for a representative office. 

Any application for approval or notification must be accompanied by the 
prescribed fee as determined by the FSCA. 



ongoing obligations of approved funds cont. 

Where a representative office is established, the auditor of the 
representative office must certify annually, and no later than 3 
months after the financial year end of the representative office, to 
the FSCA, that the operator has complied with the capital 
requirements for the representative office. 

Where for any reason:

a. a representative agreement is cancelled, the manager must notify 
the FSCA immediately in writing and cease solicitation of investment 
in the scheme concerned;

b. Any term of the representative agreement is amended, the 
manger must notify the registrar within 14 days with details of the 
amendment; or

c. The operation of a representative office is discontinued, the 
person appointed in terms of clause 33(3) of the Companies Act must 
notify the FSCA immediately in writing and soliciting investments 
must cease. 
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ongoing obligations of approved funds cont. 

The operator must immediately notify the registrar if, at any time, it 
suspends the repurchase of participatory interests, unless the suspension is 
a scheduled suspension of which investors are notified in the ordinary 
course of business.

Not less than three months’ written notice must be given to every 
investor of an increase in any charge and of any change in the method 
of calculation which could result in an increase or the introduction of 
any additional charge. 

When soliciting investments from members of the public in the Republic, 
the operator must comply with the applicable marketing and advertising 
requirements in Board Notice 92. 
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marketing and advertising obligations

All marketing and advertisements for the FCIS must comply with 
Board Notice 92 of 2014 (Advertising, marketing, and information 
disclosure requirements for collective investment schemes) (“BN 92”). 

Board Notice 74 of 2015 (Exemption of foreign collective investment 
schemes from complying with certain provisions of board notice 92 of 
2014) (“Exemption”) provides that FCIS’s do not have to comply with 
paragraph 12(1) of BN 92 (publishing of daily prices of the most 
expensive class and the latest TER for that portfolio on its website 
and one national newspaper) and 15(4) of BN 92 (quarterly 
disclosures of certain information to investors), subject to the 
condition that a FCIS discloses the information required in terms of 
paragraph 15(4) on a half yearly basis.



marketing and advertising obligations cont.

A manager must keep a record of all advertisements that the manager has 
published for a period of at least five years. 

Paragraph 6 of BN 92 sets out the mandatory disclosures that must 
be included in all marketing material of the FCIS. 

A manager must produce a minimum disclosure document (“MDD”) 
complying with BN 92 for each portfolio administered under its CIS, 
including third-party-named portfolios. 

The MDD shall be used for purposes of disclosing information to an 
investor prior to entering into a transaction with the investor and for 
purposes of providing a general investor report to its investors. 
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marketing and advertising obligations cont.

A manager is required to disclose certain minimum 
information to an investor on a yearly basis, including the 
series or class of assets invested in, return for the quarter, 
transactions processed, management fees and performance 
fees (see paragraph 15(4)). 

A manager must publish on its website quarterly, a general 
investor report, which must also be available to investors on 
request, that details, inter alia, the number of participatory 
interests, NAV per participatory interest and the expense 
ratio for the portfolio (see paragraph 15(5)).
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approval and categorization of a scheme

The registrar may approve a scheme constituting one or more portfolios or an additional 
portfolio under a scheme already approved in terms of section 65 of the Act

The registrar may categorise any scheme for purpose of identifying provisions of the 
Act applicable to such category of collective investment scheme.

The registrar may, at any time, re-categorise a scheme and such scheme must ensure 
compliance with the requirements applicable to that category. 

It should therefore be noted that if an FCIS were to, for example, change its investment policy 
to include leverage, then the FSCA may re-catergorise the FCIS as a CIS in hedge funds. 
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